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OIOEST: For t h e  t r a n s p o r t a t i o n  o f  a Governmen t  s h i p m e n t  t o  
Tobyhanna  Army Depot, P e n n s y l v a n i a ,  a motor common 
car r ie r  collected c h a r g e s  b a s e d  o n  t a r i f f  rates.  
The G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  (GSA)  deter- 
mined  t h a t  lower t e n d e r  rates o f f e r e d  s o l e l y  t o  
t h e  Governmen t  u n d e r  s e c t i o n  22 o f  t h e  I n t e r s t a t e  
Commerce A c t ,  49 U.S.C. $5 10721 ,  were app l i cab le ,  
and  collected t h e  o v e r c h a r g e s  by  d e d u c t i o n .  The 
GSA a c t i o n  was improper. A l t h o u g h  t h e  carrier had 
n a t i o n w i d e  o p e r a t i n g  a u t h o r i t y  to  t r a n s p o r t  Gov- 
e r n m e n t  t r a f f i c  b e t w e e n  a l l  p o i n t s  i n  t h e  U n i t e d  
S t a t e s ,  t h e  s t a t u t o r y  a u t h o r i t y  t o  o f f e r  t h e  Gov- 
e r n m e n t  lower ra tes  i s  v o l u n t a r y .  The car r ie r ' s  
t e n d e r  r e f e r s  to  a c e r t i f i c a t e  o f  p u b l i c  conven-  
i e n c e  a n d  n e c e s s i t y  a n d  a p o i n t s - o f - s e r v i c e  t a r i f f  
t h a t  e x c l u d e  Tobyhanna  as a direct  s e r v i c e  p o i n t ;  
t h u s ,  t h e  ra tes  i n  t h e  t e n d e r  a re  n o t  app l i cab le  
t o  t r a f f i c  t r a n s p o r t e d  t o  t h a t  p o i n t .  

The G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  made a n  a u d i t  
d e t e r m i n a t i o n  t h a t  ABF F r e i g h t  S y s t e m ,  I n c .  (ABF) ,  col- 
lected o v e r c h a r g e s  f o r  t r a n s p o r t i n g  a Governmen t  s h i p m e n t  
i n  1982 ,  a n d  had t h e  excess d e d u c t e d  f r o m  m o n i e s  o t h e r w i s e  
d u e  t h e  carr ier .  ABF a s k s  f o r  r e v i e w  o f  t h a t  a c t i o n .  W e  
c o n c l u d e  t h a t  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n ' s  a c t i o n  
was improper b e c a u s e  t h e  ra te  t e n d e r  upon which  i t  was 
based d i d  n o t  a p p l y  to  t h e  d e s t i n a t i o n  p o i n t  o f  t h e  
s h i p m e n t  . 

F a c t s  

ABF t r a n s p o r t e d  a s h i p m e n t  o f  r ad io  t r a n s m i t t i n g  a n d  
r e c e i v i n g  sets,  w e i g h i n g  1,064 p o u n d s ,  i n  s i n g l e - l i n e  ser- 
v i c e  from S a c r a m e n t o  Army Depot, C a l i f o r n i a ,  to  Tobyhanna  
Army Depot, P e n n s y l v a n i a ,  o n  Governmen t  B i l l  o f  L a d i n g  
NO. S-3989947,  da ted  A u g u s t  6, 1982 .  The  carr ier  b i l l e d  
a n d  was paid $314 .94  on  t h e  less t r u c k l o a d  commodi ty  r a t e  
p u b l i s h e d  i n  Rocky M o u n t a i n  Motor T a r i f f  B u r e a u  T a r i f f  
N o .  I C C  RMB 226-B. A s  a r e s u l t  of i t s  a u d i t  d e t e r m i n a t i o n ,  
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t h a t  lower rates p u b l i s h e d  i n  t h e  ca r r ie r ' s  t e n d e r 1 /  were 
a p p l i c a b l e ,  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  h a 3  $116.93  
d e d u c t e d .  The carrier c o n t e n d s  t h a t  it is e n t i t l e d  t o  a 
r e f u n d . 2 /  - 

o f f e r s  rates f o r  t h e  t r a n s p o r t a t i o n  of " F r e i g h t  A l l  K i n d s "  
( w i t h  e x c e p t i o n s  n o t  h e r e  r e l e v a n t )  f rom C a l i f o r n i a  to  
p o i n t s  s e r v e d  d i r e c t l y  b y  t h e  carrier i n  32  s t a t e s  a n d  t h e  
District o f  Co lumbia .  ABF d o e s  n o t  d i s p u t e  t h a t  rad io  
sets, t h e  commodi ty  t r a n s p o r t e d ,  are covered u n d e r  " F r e i g h t  
A l l  Kinds ."  The  carr ier  c o n t e n d s ,  however ,  t h a t  t h e  t e n d e r  
does n o t  a p p l y  t o  t h e  s p e c i f i c  d e s t i n a t i o n  p o i n t  o f  t h e  
s h i p m e n t ,  Tobyhanna ,  P e n n s y l v a n i a .  ABF r e f e r s  to  item 11 
o f  t h e  t e n d e r  wh ich  provides t h a t  t h e  t e n d e r ' s  r a tes  apply  
to  s h i p m e n t s  d e s t i n e d  o n l y  t o  d i rec t  s e r v i c e  p o i n t s ,  a s  
d e f i n e d  i n  s e c t i o n  2 o f  t a r i f f  RMB 118.3/ - 

The t e n d e r ,  ABF's I C C  1174-A, i s sued  A p r i l  1 9 ,  1982 ,  

ABF is  n o t  

T e n d e r s  are  r a t e  q u o t a t i o n s  o f f e r e d  t o  t h e  Governmen t  
u n d e r  s e c t i o n  22 o f  t h e  I n t e r s t a t e  Commerce A c t  
( 4 9  U.S.C. S 1 0 7 2 1 )  w h i c h  a u t h o r i z e s  common carriers 
t o  d e v i a t e  f r o m  l e g a l l y  p u b l i s h e d  t a r i f f  ra tes  t h a t  
a re  a p p l i c a b l e  t o  t h e  p u b l i c  g e n e r a l l y .  

I n  i t s  le t te r  a s k i n g  f o r  r e v i e w ,  ABF c o n t e n d e d  t h a t  
i t  v o l u n t a r i l y  paid $117.04  i n  1 9 8 3 ,  i n  r e s p o n s e  to  
t h e  Army 's  o v e r c h a r g e  claim o n  t h e  same b i l l .  ABF 
a s k e d  f o r  r e f u n d  o f  $233 .97 ,  wh ich  i n c l u d e s  t h e  amount  
o f  $116 .93  d e d u c t e d  b y  t h e  G e n e r a l  S e r v i c e s  Adminis -  
t r a t i o n .  The  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  reported 
t h a t  t h e  Army r e f u n d e d  $116 .93  i n  May, based o n  t h e i r  
Cer t i f ica te  o f  S e t t l e m e n t ,  d a t e d  March 26 ,  1985.  The 
amoun t  r e m a i n i n g  i n  c o n t r o v e r s y  appears t o  be $117.04 .  

T a r i f f  RMB 118, referred to  a s  a " P o i n t s  o f  S e r v i c e  
T a r i f f , "  is p u b l i s h e d  by t h e  Rocky M o u n t a i n  Motor 
T a r i f f  B u r e a u .  Item 860  o f  RMB 1 1 8 ,  c a p t i o n e d  
"Restricted A u t h o r i t y , "  r e f e r s  to  t h e  B u r e a u ' s  "Pa r -  
t i c i p a t i n g  Carrier T a r i f f , "  ICC RMB 1 7 0 ,  wh ich  shows 
t h a t  ABF (among o t h e r  ca r r ie rs )  pa r t i c ipa t e s  i n  
25 t a r i f f s  p u b l i s h e d  b y  t h e  B u r e a u ,  i n c l u d i n g  118  and  
226 ,  t h e  t a r i f f  c o n t a i n i n g  t h e  rates appl ied  by  t h e  
carrier t o  t h i s  s h i p m e n t .  

- 2 -  



8-2 1 869  4 

i n c l u d e d  i n  t h e  l i s t  o f  carriers shown i n  t a r i f f  RMB 118  
a s  s e r v i n g  Tobyhanna .  

T h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  a c k n o w l e d g e s  
t h a t  ABF's o p e r a t i n g  a u t h o r i t y ,  c e r t i f i c a t e  o f  p u b l i c  con-  
v e n i e n c e  a n d  n e c e s s i t y  MC-29910, wh ich  is specified i n  
item 18 o f  t h e  t e n d e r  does n o t  a u t h o r i z e  direct  s e r v i c e  t o  
Tobyhanna .  The  f o u n d a t i o n  f o r  t h e  G e n e r a l  S e r v i c e s  Admin- 
i s t r a t i o n ' s  a u d i t  d e t e r m i n a t i o n  is t h e  f a c t  t h a t  t h e  I n t e r -  
s t a t e  Commerce Commiss ion  n o t i f i e d  ABF's a g e n t  by  l e t te r  o f  
J u n e  5 ,  1 9 8 0 ,  t h a t  t h e  carrier c o u l d  p r o v i d e  n a t i o n w i d e  
s e r v i c e  o n  Governmen t  t r a f f i c  p u r s u a n t  t o  a master c e r t i f i -  
cate i ssued  i n  Ex Par t e  No. MC-107, T r a n s p o r t a t i o n  of Gov- 
e r n m e n t  T r a f f i c ,  131 M.C.C. 8 4 5  ( 1 9 7 9 ) . * /  - 

T h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  c o n t e n d s  t h a t  
s i n c e  ABF had a u t h o r i t y  u n d e r  t h e  master c e r t i f i c a t e ,  
r e s u l t i n g  f r o m  Ex Par t e  MC-107, to  t r a n s p o r t  Government  
t r a f f i c  to  a l l  p o i n t s  i n  t h e  U n i t e d  S t a t e s ,  w i t h o u t  
r e s t r i c t i o n ,  t h e  r e s t r i c t i o n  i n  MC-29910 was i r r e l e v a n t ;  
t h e r e f o r e ,  t h e  lower rates o f f e r e d  i n  t e n d e r  1174-A appl ied  
t o  s h i p m e n t s  d e s t i n e d  to  Tobyhanna .  

D i s c u s s  i o n  

W e  do n o t  p e r c e i v e  t h e  i s s u e  here to  b e  w h e t h e r  t h e  
carr ier  h a s  a u t h o r i t y  t o  s e r v e  Tobyhanna .  W e  assume t h a t  
u n d e r  Ex P a r t e  MC-107 ABF had a u t h o r i t y  t o  s e r v e  Tobyhanna  
f o r  Governmen t  t r a f f i c  when t h i s  s h i p m e n t  moved i n  1982.  
The issue i s  w h e t h e r  ABF o f f e r e d  t h e  lower ra tes  i n  
t e n d e r  1174-A o n  s h i p m e n t s  d e s t i n e d  to  Tobyhanna .  I n  l i g h t  

- 4/ As a r e s u l t  o f  Ex Parte MC-107, a r u l e - m a k i n g  p ro -  
c e e d i n g  i n t e n d e d  t o  remedy  d i f f i c u l t y  i n  o b t a i n i n g  
c o n t r a c t s  t o  t r a n s p o r t  Governmen t  t r a f f i c ,  t h e  C o m m i s -  
s i o n  f o u n d  a r e q u i r e m e n t  f o r  t h e  n a t i o n w i d e  o p e r a t i o n  
of q u a l i f i e d  carr iers  o v e r  i r r e g u l a r  r o u t e s  to  t r a n s -  
port g e n e r a l  commodities ( w i t h  t h e  u s u a l  e x c e p t i o n s ) ,  
restricted t o  t r a n s p o r t a t i o n  o f  U n i t e d  S t a t e s  Govern-  
ment  t r a f f i c .  U n l i k e  t h e  f o r m a l  p r o c e e d i n g s  i n  w h i c h  
ABF a p p a r e n t l y  was r e q u i r e d  t o  e s t a b l i s h  t h e  p u b l i c  
n e e d  f o r  t h e  service a u t h o r i z e d  i n  MC-29910, ABF 
a c q u i r e d  t h e  n a t i o n w i d e  a u t h o r i t y ,  a p p a r e n t l y ,  b y  
f i l i n g  a request, a n d  t h e  a b s e n c e  o f  o p p o s i t i o n .  
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o f  t h e  g o v e r n i n g  p r i n c i p l e s  of law,  w e  r e s o l v e  t h i s  issue 
b y  r e f e r e n c e  t o  t h e  t e n d e r ,  t h e  t a r i f f s  i n c o r p o r a t e d  t h e r e -  
i n ,  and  t h e  f a c t s  i n c i d e n t  t o  t h e  a c t u a l  t r a n s p o r t a t i o n .  

G e n e r a l l y ,  common carriers are  required to  p r o v i d e  
r e a s o n a b l e  s e r v i c e  t o  t h e  p u b l i c  t o  a l l  p o i n t s  a u t h o r i z e d  
by  t h e i r  o p e r a t i n g  c e r t i f i c a t e s .  Here, t h e  carr ier  pro- 
v i d e d  d i rec t  s e r v i c e  t o  Tobyhanna ,  b y  making  d e l i v e r y  
i t s e l f ,  and  ABF app l i ed  ra tes ,  as  i t  was required to  do by 
law ( i n  t h e  a b s e n c e  o f  s t a t u t o r y  e x c e p t i o n ) ,  f rom a law- 
f u l l y  f i l e d  t a r i f f .  S e c t i o n  22 o f  t h e  I n t e r s t a t e  Commerce 
A c t ,  49 U.S.C.  S 10721, h o w e v e r ,  c o n s t i t u t e s  a s t a t u t o r y  
e x c e p t i o n  t o  t h e  n o n d i s c r i m i n a t o r y  a p p l i c a t i o n  o f  t a r i f f  
ra tes .  S e c t i o n  10721(b)(l) p r o v i d e s :  

'I* * * A common carr ier  p r o v i d i n g  
t r a n s p o r t a t i o n  o r  s e r v i c e  subjec t  t o  t h e  
j u r i s d i c t i o n  of t h e  Commiss ion  u n d e r  chap-  
t e r  105 of t h i s  t i t l e  * * * may t r a n s p o r t  
p r o p e r t y  f o r  t h e  U n i t e d  S t a t e s  Governmen t ,  
a S t a t e ,  or  m u n i c i p a l  g o v e r n m e n t  w i t h o u t  
charge  or a t  reduced ra tes  * * * . ' I  

The  ma te r i a l  D o i n t  is  t h a t  t h e  o f f e r  of f r e e  or reduced- 
r a t e  t r a n s p o r t a t i o n  i s  v o l u n t a r y .  
Company; T h i o k a l  C o r p o r a t i o n ,  5 3  C o m p .  Gen. 977, 1009 

See Lockheed  P r o p u l s i o n  

(1974), 74-1 C.P .D.  11 339. 

T h e  C l a i m s  C o u r t  h a s  h e l d  t h a t  t e n d e r s ,  as r a t e  
q u o t a t i o n s ,  are c o n t i n u i n g  u n i l a t e r a l  o f f e r s  t o  p e r f o r m  
t r a n s p o r t a t i o n  s e r v i c e s  a t  n o r m a l  r a t i n g s  a n d  rates 
s u b j e c t  to t h e  terms a n d  c o n d i t i o n s  named t h e r e i n .  S e e  
C .  & H .  T r a n s p o r t a t i o n  Company v .  U n i t e d  S t a t e s ,  436 F.2d 
480, 481 (1971). ABF's I C C  1174-A was prepared on  Opt iona l  
Form 280, - " U n i f o r m  T e n d e r  o f  Rates a n d / o r  Charges for  
T r a n s p o r t a t i o n  Services." 

Item 21 provides:  

"CARRIER(S) OFFER AND INSTRUCTIONS 

" I  am ( w e  a r e )  a u t h o r i z e d  to  and  o f f e r  
on  a c o n t i n u i n g  bas i s  t o  t h e  U n i t e d  S t a t e s  
Governmen t  ( s u b s e q u e n t l y  c a l l e d  t h e  Govern-  
m e n t ) ,  based o n  Section 10721 o f  t h e  I n t e r -  
s t a t e  Commerce A c t  o r  o t h e r  a p p r o p r i a t e  
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a u t h o r i t y ,  t h e  t r a n s p o r t a t i o n  s e r v i c e s  
described i n  t h i s  t e n d e r ,  sub jec t  to t h e  
terms and  c o n d i t i o n s  s t a t e d  i n  t h i s  
t e n d e r .  * * *" 
Item 2 0 ,  c a p t i o n e d  " G e n e r a l  Terms a n d  C o n d i t i o n s , "  

p r o v i d e s ,  i n  s u b i t e m  20A:  

a a. Lawful Performance: Operating 
Authorities 

"The c a r r i e r ( s )  r e p r e s e n t ( s )  to  t h e  
u n i t e d  S t a t e s  t h a t  t h e  s e r v i c e s  p r o v i d e d  i n  
t h i s  t e n d e r  w i l l  be p e r f o r m e d  i n  a c c o r d a n c e  
w i t h  a p p l i c a b l e  Fede ra l ,  s t a t e  and  m u n i c i p a l  
laws a n d  r e g u l a t i o n s  a n d  t h e  c a r r i e r ( s )  
h o l d ( s )  t h e  r e q u i r e d  o p e r a t i n g  a u t h o r i t y  t o  
t r a n s p o r t  t h e  commodi ty  f r o m ,  t o ,  or b e t w e e n  
t h e  places s p e c i f i e d  i n  t h e  a u t h o r i z e d  
c e r t i f i c a t e s ,  permits or t e m p o r a r y  o p e r a t i n g  
a u t h o r  i t i e s . 'I 
Item 18 ,  c a p t i o n e d  " O p e r a t i n g  A u t h o r i t y  ( n o t e  item 

20A)"  p r o v i d e s :  "ABF F r e i g h t  S y s t e m ,  I n c .  - MC-29910." 

As p r e v i o u s l y  s t a t e d ,  i t e m  l l B ,  c o n t a i n i n g  t h e  
d e s t i n a t i o n  p o i n t s ,  e x p r e s s l y  c o n d i t i o n e d  t h e  o f f e r  t o  
d i rec t  service p o i n t s  i n  t h e  l i s t e d  s ta tes  ( i n c l u d i n g  
P e n n s y l v a n i a )  "as d e f i n e d  i n  s e c t i o n  2 of RMB 118 S e r i e s , "  
a n d  s e c t i o n  2 of RMB 118 reflected t h e  r e s t r i c t i o n  con-  
t a i n e d  i n  MC-29910, f r o m  s e r v i n g  Tobyhanna ,  P e n n s y l v a n i a ,  
d i r e c t l y  . 

W e  n o t e  t h a t  t h e  carr ier  amended t h e  t e n d e r  on three 
o c c a s i o n s  b e t w e e n  t h e  d a t e  o f  o r i g i n a l  i s s u a n c e  and  t h e  
d a t e  when t h i s  s h i p m e n t  was t r a n s p o r t e d ,  b u t  n o n e  of t h e  
s u p p l e m e n t s  c o n t a i n e d  a c h a n g e  i n  t h e  o p e r a t i n g  a u t h o r i t y  
specified i n  i t e m  18 (MC-299?0) ,  a n d  no c h a n g e  was made i n  
item 1 1 B ,  r e f e r r i n g  t o  s e c t i o n  2 of RMB 118.  As i n d i c a t e d  
a b o v e ,  ABF was n o t  o n e  of t h e  carr iers  shown i n  s e c t i o n  2 
of RMB 118 a s  s e r v i n g  Tobyhanna  a t  t h e  time t h i s  s h i p m e n t  
was t e n d e r e d .  T h u s ,  w h i l e  t h e  ca r r ie r  had  t h e  a u t h o r i t y  
u n d e r  Ex Par t e  MC-107 to  s e r v e  Tobyhanna  d i r e c t l y  f o r  Gov- 
e r n m e n t  t r a f f i c ,  u n d e r  t h e  s p e c i f i c  terms of tender 1174-A 
i t  d i d  n o t  o f f e r  t h e  lower ra tes  p r o v i d e d  b y  t h a t  t e n d e r  
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for shipments to Tobyhanna. Accordingly, the offer of 
lower rates on Government traffic under tender 1 1 7 4 - A  did 
not extend to the shipment in controversy. 

The General Services Administration should issue 
settlement consistent with this decision. 

c om pt I: o 1 1 e\l d n  e r a 1 
of the United States 
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